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MEMORANDUM
TO: Board of County Commission
FROM: Roger Pelham on behalf of the Washoe County Planning Commission
RE: Board of County Commissioner’s Agenda Item (Public Hearing) (Appeal
Case Number AX03-006, Appeal of Special Use Permit Case Numbers
SW02-027, SW02-028, SW02-029 and SW02-030 for Black Rock City,
LLC))

DATE:  April 29, 2003

|  GENERAL INFORMATION SUMMARY |

Appellant: Michael B. Stewart, Orient Farms LLC, High Rock Holdings
LLC, Kevin and Julia Britner, Jackson Ranch, Lou and Sylvia
Fascio, Jason Walters

Applicants/Owners: Black Rock City, LLC

Requested Action: To conduct a public hearing to consider an appeal to the Planning
Commission's approval of Special Use Permits SW02-027, SW02-028, SW02-029,
SW02-030. Special Use Permit Case Number SW02-027 is a request to authorize a
custom manufacturing facility, as authorized in Table 110.302.05.4 of the Washoe
County Development Code, to construct sculptures and other art objects to be utilized
during the annual “Burning Man” festival. Special Use Permit Case Number SW02-028
is a request to authorize an operable vehicle storage facility, as authorized in Section
110.206.10(b)(2)(iv) of the Washoe County Development Code, to store vehicles and
“art cars” utilized during the annual “Burning Man” festival. Special Use Permit Case
Number SW02-029 is a request to authorize a salvage yard facility, as authorized in
Section 110.206.10(¢c)(2){vi) of the Washoe County Development Code, to store
supplies for the annual “Bumning Man” festival Special Use Permit Case Number
SW02-030 is a request to authorize a Commercial Campground/Recreational Vehicle
Park, as authorized in Table 110.302.05.3 of the Washoe County Development Code,
for the volunteers and staff of the annual “Burning Man” festival, for the sixty (60) days
preceding and the forty-five (45) days following the annual “Buming Man” festival.
The projects are located approximately 20 miles north of the town of Gerlach in
northern Washoe County, approximately one mile past the end of pavement of
State Route 34, and one mile east of the intersection of State Route 34 and Jackson
Lane. The site is addressed as 88 Jackson Lane. The +200-acre parcel and the £80-acre
parcel are designated General Rural (GR) in the High Desert Area Plan, and are situated
in a portion of Section 36, T35N, R23E, MDM, Washoe County, Nevada. The
properties are located in the Gerlach/Empire Citizen Advisory Board boundary and
Washoe County Commission District No. 5. (APN 066-030-23 and a portion of 066~
030-53)
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[ COUNTY COMMISSION OPTIONS |

RECOMMENDATION:

It is recommended that the Washoe County Commission conduct a public hearing to
determine:

e  If the Washoe County Planning Commission’s recommendation for conditional
approval of Special Use Permits SW02-027, SW02-028, SW02-029 and SW02-
030 should be upheld with the conditions as stated, based on the complete record
from the Planning Commission public hearing;

. If any modifications, revisions, additions, or deletions of conditions are necessary
in response to the appeal and/or testimony received at the public hearing; or

e If the approval should be upheld, and one or all of the Special Use Permits
should be denied; or .

e If the hearing should be postponed so that staff can provide additional, specified
background material, which the Commission deems necessary in its
deliberations.

Based on the Planning Commission’s Action, it is further recommended that the
Washoe County Commission uphold the Planning Commission’s conditional approval
of Special Use Permits SW02-027, SW02-028, SW02-029 and SW02-030. The
County Commission should use the five Washoe County Planning Commission
findings as the basis for their action for each of the special use permits, with one
additional finding that states:

6. The Washoe County Commission gave reasoned consideration to the
information contained within the reports transmitted to the Board from the
Washoe County Planning Commission and the information received during the
Washoe County Commission public hearings.

Staff will be available at the BCC caucus and Board meeting to address any questions
regarding this matter.

| CASE SUMMARY |

The appellants, Michael B. Stewart, Orient Farms LLC, High Rock Holdings LLC,
Kevin and Julia Britner, Jackson Ranch, Lou and Sylvia Fascio, Jason Walters, have
filed an appeal to the Planning Commission’s conditional approval of Special Use
Permits SW02-027, SW02-028, SW02-029 and SW02-030.

On March 13, 2003 the Washoe County Planning Commission heard the staff
presentation, and extensive testimony from the applicant and interested citizens in
regards to the special use permits. The Planning Commission granted a continuance at
the request of the applicant to provide time to negotiate the time frames for compliance
with the conditions of approval for the special use permits. The Planning Commission
also requested that in the time between the hearings that a visit to the subject site be
conducted.
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On March 29, 2003 staff of the Department of Community Development and
Commissioners Sanada, Frandsen, Salerno, Doxey and Rogers visited the subject parcel.
The meeting was noticed and was open to the public, several interested members of the
public attended that site visit. Public testimony was not permitted. Conversation was
limited to the location of proposed improvements and existing materials on the subject
parcel and the relationship of those improvements and materials to the plans proposed by
the applicant.

On April 1, 2003, the Washoe County Planning Commission resumed the public
hearing on the proposed project and approved the subject special use permits, each, with
a vote of five in favor and two opposed. The Planning Commission approved the
special use permits subject to the conditions and findings listed in the staff report, with
some modifications.

| PLANNING COMMISSION ACTION |

Planning Commission Action and Findings

At the regular meeting of the Washoe County Planning Commission on April 1, 2003,

four separate motions were made by Commissioner Salerno and seconded by
" Commissioner Doxey, to conditionally approve Special Use Permit Case Numbers

SW02-027, SW02-028, SW02-029 and SW02-030 all of which passed as follows:

Ayes: Sullivan, Sanada, Frandsen, Salerno, Doxey
Nays: Rogers, Fink

Abstained: None

Absent: None

The motions were based on the following findings:

1. Consistency. That the proposed use is consistent with the action
programs, policies, standards and maps of the Comprehensive Plan and
the applicable area plan;

2. Improvements,  That adequate utilities, roadway improvements,
sanitation, water supply, drainage, and other necessary facilities have
been provided, the proposed improvements are properly related to
existing and proposed roadways, and an adequate public facilities
determination has been made in accordance with Division Seven;
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3. Site Suitability. That the site is physically suitable for the type of
development and for the intensity of the development;

4. Issuance Not Detrimental. That issuance of the permit will not be
significantly detrimental to the public health, safety or welfare; injurious
to the property or improvements of adjacent properties; or detrimental to
the character of the surrounding area;

and

5. Reasoned Consideration. That the Planning Commissioners gave reasoned
consideration to the information contained within the staff report and
information received during the meeting.
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Planning Commission Hearing March 13, 2003:
AGENDAITEMS 2,3,4,and 5

PUBLIC HEARING: SPECIAL USE PERMIT CASE NO. SW02-027 (BLACK
ROCK CITY LLC) — To authorize a custom manufacturing facility, as authorized in
Table 110.302.05.4 of the Washoe County Development Code, to construct sculptures
and other art objects to be utilized during the annual Burning Man festival.

PUBLIC HEARING: SPECIAL USE PERMIT CASE NO. SwW02-028 (BLACK
ROCK CITY LLC) - To authorize an operable vehicle storage facility, as authorized in
Section 110.206.10(b)(2)(iv) of the Washoe County Development Code, to store
vehicles and “art cars” utilized during the annual Burning Man festival.

PUBLIC HEARING: SPECIAL USE PERMIT CASE NO. SW02-029 (BLACK
ROCK CITY LLC) ~ To authorize a salvage yard facility, as authorized in Section
110.206.10(c)(2)(vi) of the Washoe County Development Code, to store supplies for the
annual Buming Man festival.

PUBLIC HEARING: SPECIAL USE PERMIT CASE NO. SW02-030 (BLACK
ROCK CITY LLC) — To authorize a Commercial Campground/Recreational Vehicle
Park, as authorized in Table 110.302.05.3 of the Washoe County Development Code,
for the volunteers and staff of the annual Burning Man festival.

The projects are located approximately 20 miles north of the town of Gerlach in
northern Washoe County, approximately one mile past the end of pavement of State
Route 34, and one mile east of the intersection of State Route 34 and Jackson Lane.
The site is addressed as 88 Jackson Lane. The £200-acre parcel and the +80-acre parcel
are designated General Rural (GR) in the High Desert Area Plan, and are situated in a
portion of Section 36, T35N, R23E, MDM, Washoe County, Nevada. The properties
are located in the Gerlach/Empire Citizen Advisory Board boundary and Washoe
County Commission District No. 5. (APN 066-030-23 and a portion of 066-030-53)

Chair Rogers opened the public hearing.

Roger Pelham reviewed the staff report dated February 19, 2003. Black Rock
City LLC is the company that organizes the annual Burning Man event on the Black
Rock Desert playa near Gerlach in northern Washoe County. The annual event is
actually held in Pershing County and is under the jurisdiction of the Bureau of Land
Management. The special use permits are not for the event itself, but to legalize a
staging area on private property within Washoe County.

At the Caucus, applicant indicated a continuance of the hearing would be
requested until the Planning Commission meeting of April 1, 2003. This continuance
will be requested to attempt to reconcile details in the conditions of approval with staff.
The conditions are not the primary concern, but the timeframe within which those
conditions are to be satisfied. Chair Rogers indicated at Caucus that, if a continuance
were granted, a site visit would be in order. The site visit was scheduled for Saturday,
March 29, 2003. A caravan will leave the County Complex at 10:00 a.m.
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Although a continuance was requested the members of the public will be
allowed to speak this evening.

The two parcels are commonly known as Black Rock Station on a 200-acre
parcel and an adjacent eighty-acre parcel. Black Rock Station is owned by the
applicant, and the eighty-acre parcel is leased.

For the past three to four years, the applicant has illegally accumulated material
on those parcels. Mr. Pelham displayed a series of photographs demonstrating those
materials, structures, manufactured homes, recreational and inoperable vehicles. One
photograph depicted a line of trailers, recreational vehicles, operable and inoperable
vehicles stored on the site as viewed from State Route 34, approximately a mile away.

Washoe County Code Enforcement staff has not issued notices of violation, as
the applicant did apply for the special use permits within the timeframe required once
the violations were reported to Washoe County and verified by staff upon inspection.
Should the special use permits be approved, the applicant will be required to comply’
with a stringent set of conditions. Compliance with these conditions will legalize the
activities at the site.

Special Use Permit SW(2-027 is a request to authorize a custom manufacturing
facility. The objects to be manufactured include a large statue of a man that is burned at
the annual Burmning Man event, many types of large and small scale sculptures, and
other objects that may be manufactured for the annual event.

Special Use Permit SW02-028 is a request to authorize the storage of operable
vehicles. The vehicles may be used for operations at the Black Rock Station itself or as
a part of the annual Burning Man event.

Special Use Permit SW02-029 is a request to authorize a salvage yard facility.
The facility is proposed to contain material salvaged from the Burning Man event for
reuse at subsequent events,

Special Use Permit SW02-030 is a request to authorize the construction of a
commercial campground and recreational vehicle park. The facility 1s intended for the
use of not more than 120 individuals in the time leading up to and following the annual
Buming Man event.

Considerable contact was received from the public regarding these requests.
Initially, virtually all contact was in opposition to the granting of the special use
permits, including the letters and a petition included with the staff report. However, an
e-mail campaign was launched in support of granting the special use permits, and those
were provided to the Commissioners at Caucus. Additionally, a petition circulated by
the applicant as well as a number of letters in support of the special use permits were
provided to the Commissioners. Information regarding the economic benefit to the
community was also provided.
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Staff has taken all of the comments received into consideration and has
recommended approval of the special use requests with conditions that will mitigate, to
the largest reasonable extent, the impacts upon the surrounding area. A total of 95
conditions were included for the four special use permits.

The most common concern expressed was that the applicant had created an
illegal junkyard in the middle of the Hualapai Flats. Staff has conditioned that this area
will be cleaned up.

Four general conditions must be satisfied within sixty days of the date of
approval of any one or all of the special use permits for those permits to become
effective. The first condition requires: “That within sixty days of the date of approval
of any one or all of the special use pemmits by the Washoe County Planning
Commission or Board of County Commissioners, the applicant shall (1) submit at least
three estimates from contractors licensed in the State of Nevada for complete clean-up,
removal of all materials, and revegetation of the eighty-acre parcel directly adjacent to
the west of the subject parcel to the Department of Community Development, (2)
provide financial assurances as approved by Washoe County for a period of not less
than three years to the Department of Community Development equal to 120 percent of
the average of the three estimates, (3) provide a statement authorizing Washoe County
to enter the property and complete the above-referenced work. Should the applicant fail
to completely clean up, revegetated, and vacate the eighty-acre parcel directly adjacent
and to the west of the subject parcel within thirty-six months of the date of the approval
of the special use permit by Washoe County, then Washoe County shall utilize the
financial assurances for that purpose.” Compliance with this condition will give
Washoe County the needed control to ensure that proper clean-up will occur on the
subject parcel. Compliance with this condition is required if any one or all of the
special use permit requests are to become effective. This condition should alleviate
many of the concerns expressed by the public.

The second general condition requires: “Within sixty days of the date of
approval of any one or all of the special use permits by the Washoe County Planning
Commission or the Board of County Commissioners, the applicant shall (1) submit a
second financial assurance equal in amount to the financial assurances required in
Condition 1 above for complete clean-up, removal of all materials, and revegetation of
the 200-acre subject parcel to the Department of Community Development; (2) provide
a notarized Washoe County right of entry document allowing Washoe County to enter
the entire property and complete the work.” Likewise, this condition requires financial
assurances for the clean-up of the subject parcel should the applicant fail to have a
Burning Man event and, should the event not occur, then there is no reason to have a
staging area for that event. Again, approval of the special use permits with this
condition gives Washoe County the necessary control over the impacts of the proposed
activities.

The third general condition requires: “The applicant shall return before the
Planning Commission every three years for renewal and review of the special use permit
approvals and conditions. Every three years the amount of financial assurances shall be
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increase by the percentage of increase in the U.S. Consumer Price Index since the
previous hearing before the Washoe County Planning Commission. Should the Bureau
of Land Management not issue a permit at any time for the annual Burning Man
festival, all approved special use permits shall be rendered null and void. Should the
applicant fail to completely clean up and remove all materials from the subject parcel
within twelve months of the date of notification by the Bureau of Land Management
that a permit for the annual Burning Man festival will not be approved, then Washoe
County shall utilize the financial assurances for that purpose.” This condition allows for
an increase in the amount of financial assurances so that, if this event were to go on for
many years, al any point in the future the County will still have sufficient funds
available should the County be in a position of having to clean up the subject site.

The fourth general condition requires: “Within sixty days of the date of
approval of any one or all of the special use permits by Washoe County Planning
Commission or Board of County Commissioners, the ‘applicant shall: Remove all
mobile homes and manufactured homes, including those that are known to the applicant
as the ‘Commissary’ from the subject parcel and the eighty-acre parcel directly adjacent
to the west of the subject parcel. Note: The applicant may apply for a mobile home set-
up permit for one dwelling unit on the subject parcel, should the applicant choose to do
s0. An application for a building permit must be submitted within sixty days of the date
of approval of any one or all of the special use permits by the Washoe County Planning
Commission or the Board of County Commissioners, and a certificate of occupancy
must be issued by the Building Department prior to the 2003 Burning Man festival, if a
building permit is applied for.”

Finally, the applicant has placed several mobile homes on the subject parcels,
and they must all be removed with the exception of one that can be there as a dwelling
unit. These mobile homes are illegal. They are illegal uses, and they cannot be made
legal in any way.

The fourth general condition provides Washoe County with the necessary
control over the public health and safety issues that have been identified on the subject
parcel.

Given these four conditions, staff believes that the issue of clean-up of the
subject parcel has been sufficiently addressed.

Another issue that has been addressed in the conditions of the special use permit
is that the applicant has constructed a number of illegal shade shelters. While the
applicant has stated that the structures are temporary, staff confirmed with the Building
Department and the Fire Department the structures are not temporary, and a building
permit must be obtained for each one. A representative of the applicant has stated that
the structures have been dismantled since staff last visited the site. Should the
Commission grant the continuance that will be requested by the applicant, staff will be
interested to verify this during the site visit that is scheduled for March 29. In any case,
Condition Number 6 of Special Use Permit SW02-027 addresses this issue. That
condition reads: “The applicant shall apply for building permits for all existing shade
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structures within ninety days of approval of the special use permit. The applicant shall
obtain final approval for all building permits for all shade structures prior to the 2003
Burning Man event. Compliance with this condition shall be determined by the
Department of Building and Safety and the Department of Community Development.”

Compliance with the proposed conditions of approval would correct a problem
that currently exists at the subject site.

Among other issues, the adequacy of water for the proposed special use permits
has been of great concern. The Department of Water Resources has included a
condition that the applicant provide the necessary information to ensure that they
possess adequate water rights for the proposed activities. The applicant has applied to
the State Water Engineer for a commercial well on the subject property. The outcome
of that application is not known at this time. The issue has been addressed by the
Washoe County Department of Water Resources in the proposed condition of approval,
Condition Number 30 for Special Use Permit SW02-030. That condition reads: “Prior
to approval of this special use permit, the applicant shall supply the necessary
information regarding the water rights for our review. Issues relating to title, adequacy
of quantity of the water allowed under the permit and the onsite well have to be
resolved. The water rights may be subject to dedication to Washoe County as required
by Article 422 of the Development Code.”

_ Considerable discussion has taken place between the applicant and the Reno Fire

Department. Standard fire protection conditions are included with the staff report. The
applicant has essentially asked the Fire Department to waive the requirements for fire
protection and water. The Fire Department acknowledges that this is an isolated
location. However, approval of the special use permits without appropriate water to
fight fires would simply be accepting that, if a fire occurs, whatever caught fire would
be a total loss. The Fire Department has also expressed to staff that, should the operable
vehicle storage area or the salvage area catch fire, it could burn for days, and the Fire
Department would have to remain on site for the entire time. So, there is a potential
cost involved. The Fire Department is essentially asking the Planning Commission to
make a policy decision as to whether to allow the proposed project to go ahead knowing
that there is no fire protection water. Fire Marshall Larry Farr and Captain Joan Presley
of the Reno Fire Department are here to address any questions on this issue.

Staff recommended, however, that should the Planning Commission make that
decision that it would include the following condition to replace Condition Number 21
for Special Use Permit SW02-027, Condition Number 18 for Special Use Permit SW02-
028, Condition Number 17 for Special Use Permit SW02-029, and Condition Number
27 for Special Use Permit SW02-030: “The applicant shall complete a hold-harmless
and assumption of risk agreement to the satisfaction of the Washoe County District
Attorney’s Office and Washoe County Risk Manager to assume all responsibility for
damages as a result of the remote location of the project and inability of the Reno Fire
Department to provide fire and safety related protection in accordance with the Uniform
Fire Code and Chapter 60 of the Washoe County Code.”
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A question was raised at the Caucus regarding the number of individuals that
were proposed to inhabit the subject site. There are many different numbers, and
numbers of volunteers. All those volunteers do not work at the site. The applicant has
agreed, and staff has conditioned, that the number of individuals on the site will not
exceed 120 at any time, and that that pumber may only be there in the sixty days leading
up to and the forty-five days following the annual Burning Man event. This is covered
in Condition Number 7 of SW02-030: “Operation of this facility shall be limited to the
sixty-day period preceding the annual Burning Man event and the forty-five-day period
following the annual Buming Man event. During the remainder of the year, overnight
occupancy shall be limited to one on-site caretaker. Compliance with this condition
shall be determined by the Department of Community Development by inspection
within the time period.”

Approval of the special use permits with the attached conditions provides
Washoe County with the control necessary to mitigate the impacts upon the surrounding
area.

Among the attachments to the staff report was a compliance schedule with dates
that the applicant would be required to complete certain conditions. Should any of the
conditions not be completed by the time specified, Washoe County will pursue
appropriate administrative, civil and/or criminal action against the applicant. Staff
included conditions requiring proper parking facilities, an eight-foot-tall fence to screen
the proposed salvage area, proper dust control measures, landscaping, signage, and
many other requirements. Conditions have been included to address public health and
proper sanitation for the individuals that inhabit the proposed site in the time leading up
to and following the annual Burning Man event.

In conclusion, staff recommends approval of the four special use permits with
the conditions and findings listed. Staff reiterates that the conditions of approval
provide Washoe County with the tools necessary to mitigate the impacts on the
surrounding area and to provide for the health and safety of the individuals occupying
the subject site.

Chair Rogers asked if the Commission wished to deliberate these applications
this evening if a request for continuance would be made. Ms. Kvas stated that the
request for continuance had not yet been made; therefore, deliberations should take
place.

Commissioner Salerno referred to the condition that allowed only one caretaker
for the balance of the season. He asked if someone would be there alone for the rest of
the season. He wondered why one instead of two persons. Mr. Pelham stated that two
or three people would rotate, but at any given time, only one would be on the property.
Commissioner Salemo indicated that someone behind Mr. Petham indicated they would
like two.

Commissioner Doxey commented that the name of the applicant was Black
Rock City LLC, which led him to believe there were partners in the undertaking. Mr.
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Pelham stated he believed there were. Commissioner Doxey asked how many partners
there were and who they were. Mr. Pelham stated he would allow the applicant to
address that question.

Commissioner Sullivan referred to Special Use Permit SW02-030, and stated he
could not find the set-up and tear-down times in the conditions. Mr. Pelham replied that
the time period was sixty days leading up to and forty-five days following the annual
Buming Man event.

Chair Rogers asked if there were any other questions. There were none.

Ms. Kvas introduced Rebecca Tackett, Code Enforcement Officer, who
presented background information and was available to answer questions.

Commissioner Sanada stated it appeared the violations were going on for years.
She asked why no action had been taken to this point. Ms. Tackett stated that her
program was complaint driven, and she received a complaint on September 9, 2002
from the Health Department. The Health Department had received a complaint from the
community. They indicated they felt there were a number of land use violations as well
and requested that she accompany them with the Sheriff’s Office to the site to complete
an inspection and make a determination about whether or not there were, in fact,
violations of the Health Code as well as the Development Code. As a result of that
inspection, a number of land use violations were found.

Commissioner Doxey referred to a schedule which had been drawn up for Ms.
Tackett. She observed that she would be busy until she retired. Commissioner Doxey
noted that only three Code Enforcement Officers were currently available, and he asked
if additional manpower would be added to the department. Ms. Tackett stated she
would be the one responsible for taking care of all of the North Valleys with the
exception of Sun Valley. She would investigate as needed. She expressed her hope
there would not be a number of violations to keep her busy on a full-time basis.
Manpower would not be increased.

Director Freund affirmed that there is no opportunity for increased manpower.
Furthermore, it is not unusual for the Department of Community Development to have a
situation where either a settlement of the case through the legal system or special use
permits require inspection on a regular basis. What is unusual about this case,
obviously, is its remote location.

Commissioner Doxey asked if it were possible, in addition to legal action, to
impose a set of fines, such as a homeowners association may. Ms. Tackett asked if that
would be through an administrative process. She stated she was not familiar with the
County having anything other than bonds required in the conditions to handle any
problems that they might not take of. Ms. Kvas stated that the County did not have that
ability. ‘




